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Elaine Moore
1187 E 180 S 
Payson, UT  84651
elainemoore3@hotmail.com
385-225-7310
March 29, 2021
Kenneth A. Hansen
Deputy Executive Director
Chief Administrative Officer for GRAMA Appeals
dasinfo@utah.gov
Dear Kenneth A. Hansen:
I am requesting an appeal to my GRAMA request made February 24, 2021 to Purchasing & General Services through the OpenRecords portal.  This request was regarding election equipment vendor software escrow agreements to:    ES&S (Election System & Software, LLC), Dominion (Dominion Voting Systems, Corp.), Unisyn (Unisyn Voting Solutions, a division of International Lottery and Totalizator, Inc), and KNOWink (Know Ink, LLC).
The Division of Purchasing and General Services denied my request as follows:
Pursuant to 63G-2-201(8), In response to a request, a governmental entity is not required to create a record. Furthermore, 63G-2-204 provides that a person making a request for a record shall submit the request to the governmental entity that prepares, owns, or retains the record.
The Purchase Contracts reference the software escrow contracts signed by the State of Utah.  In an email of documents containing purchase contracts from the Purchasing Division it included a software escrow agreement with Premier Elections (formerly Diebold) that expired in 2010.  I know these documents exist.  I have contacted many departments in the State of Utah trying to locate these documents.  Each time I was referred to the Purchasing Division, then when I disclosed that I already was denied in that department I was often given another suggested department that may hold the escrow agreements.  
Wendy Aphayrath was the original purchasing agent assigned to these contracts.  Ms. Aphayrath is still at the Purchasing Division therefore should know where to locate these documents.  Again, the software escrow agreement with the state of Utah is referenced in the ES&S purchasing contract as a separate agreement.  Dominion requires every state who purchases their voting systems to enter into a software escrow agreement—with no exceptions.  I can only assume that Unisyn and Knowink require this as well since it is standard practice.  
The following is a complete log of my action to obtain Software Escrow Agreements:
14-16 Feb 2021 	Lt Gov. Election Office—phone calls and GRAMA email
 Referred to Purchasing Dept. for contracts and escrow agreements

12 Feb to 11 Mar 2021		 Purchasing Dept.
Feb 12, used link on contract webpage to contact purchasing agent, Wendy Aphayrath, regarding escrow for AR1910 Dominion Voting Systems, AR2762 ES&S, PD 3126 Knowink LLC

Feb 16 reply emails asked for clarification; I sent clarification

Feb 24 submitted GRAMA to Purchasing Division through openrecords.utah.gov

Mar 9 Wendy Aphayrath replied by email to submit a GRAMA request

Mar 2 Chike Ogbuehi emailed with GRAMA docs.  Did not include escrow just the contracts available online; I replied to email requesting software escrow agreements again.

Mar 3 Chike Ogbuehi responded the escrow is held at county level

Mar 9 Called about records request.  Was told they are in the county.  I responded no, already checked there.  I was told those documents most likely do not exist.  I quoted the purchase contracts where it states that they are a separate agreement.  Decided to follow up with an email.  The email stated that I have heard back from 23 counties.  Counties reported that escrow must be held at the state level as they do not have them.  I received the copies of their purchase and licensing contracts and other documents related to purchase of voting equipment.  

Mar 11 emailed again stating that I am requesting the Escrow agreements not the purchase contracts online and got a response they are working on request; Then received email that request is denied. Reason: documents not held in department

12-16 Mar 2021 		Utah Dept of Financial Services
	Called Friday Mar 12 left message 
Monday Mar 16 returned my call—do not hold software escrow 
Suggested contacting Dept of Commerce or Dept Technology

12-17 Mar 2021 		Utah Dept Technology Services—Stephanie Weteling 801-538-3284
	Voice mail: 
		Friday, Mar 12 3:11 pm
		Tuesday, Mar 16 11:12 am
		Wednesday Mar 17 8:35 am
Received return call;  Told that the software escrow agreements are not held in this department; Suggested calling the Utah Dept. of Commerce
	
17 Mar 2021 		Utah Dep of Commerce
	Called Wed Mar 17 at 8:35—Do not hold software escrow contract records

20-27 Mar  		I double check and did another thorough review of the GRAMA documents from the counties.  Counties use the state of Utah RFP and sign annual software and firmware licensing agreements as per the state of Utah RFP.  I found no software escrow agreements.

As stated above, I have exhausted the possible departments at the state and county level which may hold the election vendors software escrow agreement.  All the roads lead back the Division of Purchasing.  For this reason, I am appealing the denial of my GRAMA.
I am enclosing the denial letter.  Please contact me if you have any questions or are in need of more information.
Sincerely,


Elaine Moore
1187 E 180 S 
Payson, UT  84651
Enclosure
